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Q&A 
           with Experts and Litigators  

Q: Litigators, what advice do you have for 
experts, or for fellow lawyers managing the 

expert evidence process? 

“What can litigators do to get the most out of their experts? 

It is essential that you take your case to court with a compelling narrative or 
good story so that you can take the adjudicator along with you on your 
journey.  In a good story, all of the actors or participants need to know 3 (not 
2) things: their role, their place and their time.  So too with experts, especially 
when there are overlapping or multiple areas of expert evidence: each needs 
to know their role, place and time. 

In Australia, the expert’s role is to focus on independently assisting the court 
in their area of expertise and their primary duty is to the court, not to the party 
calling them.  This tends to limit the drama of the partisan storytelling one 
may see of experts in other jurisdictions.  Nonetheless, the expert needs to 
understand the narrative or the story you (as the litigator) are trying to tell so 
they can play a relevant role.  Care needs to be taken to ensure your actors 
know precisely the role expected of them, taking their duties into account. 
This usually means answering the questions actually put to them, not 
answering the questions they think should be put.  It usually also means 
carefully accepting assumptions. 

Each expert’s place is often set alongside other expert or related technical 
evidence and so care needs to be taken in weaving together the roles and 
places of all the various experts.  There can be no substitute for spending time 
with the expert to outline your story and the full picture, so that there is a 
greater appreciation of all of the moving parts of a case and their “place” in 
that story.  This is critical in preparation for cross examination.   

(continued over the page) 
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“Very often experts may play a relatively minor, but still extremely important, 
part in the overall mix of variables which go to deciding whether or not a case 
is successful at trial (or settlement on favorable terms can be leveraged).  

Lawyers have been trained to ask narrow questions of experts and work with 
experts to ensure that their reports deal with the question and do not stray 
into areas that are either outside of their expertise or not part of their 
instructions.  

In England and Wales the instruction of experts is governed by Part 35 of the 
Civil Procedure Rules, the Practice Direction thereto and Guidance for the 
Instruction of Experts in Civil Claims 2014 and it greatly assists lawyers in this 
jurisdiction if experts can be familiar with these provisions prior to giving 
evidence.  When it comes to giving evidence, it is critical that the expert 
accepts that they are not on trial notwithstanding that the opponent’s counsel 
will seek to challenge and discredit their view.  

Experts should refrain from becoming defensive, and stick, in their answers, to 
the empirical evidence and practice upon which they have based their 
answers.  Very often when challenged it is helpful to underpin the opinion that 
has been given with the basis for arriving at the opinion.  

Critically, however, if experts can answer a question in the affirmative or 
negative (without risking misleading by omission) they should do so, as it is 
for the opposing advocate to ask the right questions and not for the expert 
to second guess the question asked.”    

 

LUKE TUCKER HARRISON 

 Partner, Keidan Harrison LLP, 
London 

I have often seen experts come undone as their lens has been so narrowly focused that when the bigger 
picture or practicalities of the actual case are put to them, they appear like deer caught in headlights and 
end up agreeing that their views are highly theoretical and removed from any real world application.   

Finally, the expert’s time in the story is key and demands careful planning.  Here, too, early and clear 
guidance can be paramount in ensuring the timing is right: when materials will be delivered for 
consideration, when preliminary views are expected, when a draft is due so as to allow for proper review 
and rewriting, how their reports fit in the timeline of other reports, and timing for conclaves or giving 
evidence.   

So for a compelling story, spend time with your key actors, the experts, making sure they understand their 
role, their place and get their timing right.  And you never know, the judge may just find your narrative 
compelling enough and come along with you on your journey.”  
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  “We are lucky enough to work with experts who tend to understand the 
litigation process and the challenges that lawyers face in it.  

However, it is always helpful to remember that instructing lawyers and clients 
are facing pressures from multiple sources during the currency of a case.  This 
underlines the importance of planning the delivery of work, meeting 
deadlines, and often accommodating some demands for antisocial working 
hours and weekend calls.  In practice, it means starting work as early as 
possible following instruction and leaving plenty of time for opinions to be 
tested, follow up questions asked, and in some cases views being refined. 

This leads to the next point.  Litigators have to think several steps ahead, and 
we urge all experts to do the same.  In a sense that requires us all to attempt 
time travel, and predict how a point will or might unravel as the case 
progresses.  However, unlike time travel this exercise is within every expert's 
arsenal.  

We therefore encourage experts to put themselves in the positions of both 
their opposite number and the judge, and to ask themselves how they would 
react to a certain point.  We (as instructing lawyers) tend to perform that role 
and test the expert’s views and mettle, sometimes in exhausting detail.  This 
is not a one-off exercise; it is an exercise that we carry out at the report stage, 
before expert meetings, when commenting on other parties' reports and 
when preparing to give evidence at trial.  

It is all part of the intellectual journey that needs to be travelled in the expert 
evidence process, and experts should plan for that journey in the time they 
set aside for the mandate and in their budget.”  

 

 

Partner, Signature 
Litigation LLP, London 
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Q: Experts, what advice would you give to a 
novice expert preparing to testify — at 
deposition or trial — for the first time? 

“I have had the privilege of preparing expert reports and giving evidence in 
a number of courts in Australia and overseas.  I cannot stress enough the 
importance of taking care when preparing an expert report – it is the key 
step in the journey to delivering a formidable presentation as an expert 
witness.   

When I reflect on the first time I gave evidence, I was confident in the quality 
of the report and the reasoning for my opinions.  Backing my report and the 
foundation supporting (and reasoning behind) my opinions, the only 
variable that remained was execution.   

When you are being tested for the first time, your concern is that you fail to 
articulate your views clearly and concisely, and that as a result you do not 
come across as being sure of yourself, or as an authoritative expert.    

A big part of my process in giving evidence for the first time was therefore 
to ensure I was settled, calm and relaxed – altogether in the right frame of 
mind to assist the court.  

To help with settling the nerves, ultimately, comes back to being intimately 
familiar with the contents of your report and every exhibit attached thereto.  
This way, when the need arises, you can confidently support your response 
to a question by reference to the appropriate section in your report, which 
can further assist you with responding to questions in a manner which is 
consistent with your report.  This has the added benefit of limiting the 
potential for being cross-examined about inconsistencies.  You will feel more 
confident in your responses and will come across as being organised.   

So, my advice to a novice expert witness giving evidence for the first time is 
do what can be done to deliver your remarks in a deliberate and disciplined 
way – to get into your right frame of mind.”  

 

WYNAND MULLINS 

 Partner, McGrathNicol, 
Sydney 
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“It is human nature to discount or put aside other experts’ differing opinions, 
especially when we believe in our own expertise, which is often stoked by legal 
counsel engaged by your client in their approach to arguing the dispute.   

My advice, then, is to resist that urge – to listen carefully to the opposing 
expert and opposing legal counsel as a key part of your usual preparation.  
Do not fall into the trap of believing in yourself so much that you shut out 
proper examination of what your opposing expert is saying.   

In my experience, it is only when one properly explores the opposing expert’s 
views in preparation for trial that one can develop a response that is successful 
in dealing with these views.   

(continued over the page) 

 

 

Director, Axiom 
Forensics Pty Ltd, Sydney 

“For your first time and every time thereafter you want to be comfortable and 
portray confidence while providing testimony.   

Knowing that there very few things I can control on the day of my testimony, 
I focus on the things I can control.  For example, I can’t control opposing 
counsel’s behavior or how my client’s counsel will defend me, and I cannot 
control the facts of the case nor how strong they are perceived to be.  The 
one thing I can definitely control is my preparation, which includes a thorough 
knowledge of my report and the underlying facts.  Knowing the facts and my 
report “inside-out” allows me to confidently and convincingly report my 
findings.  I do this in a few ways.   

First, I write out an outline of my report to re-familiarize myself with its content.  
I prepare this outline by hand because that forces me to slow down when 
reading the report.  Then I read the report and exhibits.  As I identify key facts, 
parties, and treatises that I have relied upon or need to know cold, I write them 
down on a 3x5 card.  Then I run through those cards, as if I were studying for 
an exam.  The cards not only include information directly from my report, but 
also information from exhibits or documents that may come up during my 
testimony.   

My goal is to ensure that no one will be as prepared as me as to the contents 
of my own analyses.”  

 

 

 

JORGE AMADOR 

 Director, Axia Advisors, 
LLC, San Francisco 
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In the same vein, there is invariably a pivotal question posed by the opposing legal counsel that is asked 
during cross examination and if you have carefully understood and prepared a concise response it can ensure 
the judge believes you.  Identifying that pivotal question will only happen if you actively seek it out in 
preparation.” 

Visit or subscribe to our newsletters online at www.pf2se.com/newsletters; or if you would like to participate 
in future newsletter Q&As, email us at info@pf2se.com.   
 

Disclaimer.  The answers shown above reflect solely the opinions of the individuals named and do not 
necessarily reflect the opinions of any firms or entities with which they may be associated or otherwise 
engaged.   
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